'DEFENSE t+nt

SC. DEFENSE TRIAL ATTORNEYS ASSOCIATION

IN THIS
ISSUE:

+ Analysis of the
Crossman case

« Limits on the duty to
warn in SC products
liability law

« Judicial profile of the
Hon. Henry M. Herlong, Jr.

- PAC Golf Tournament
information

+ Upcoming SCDTAA
events

SPRING 2011 MARK YOUR CALENDARS SOUTH CAROLINA
VOLUME 39 ) DEFENSE TRIAL
If T t )

SCDTAA PA(; Golf Tournamen A
ISSUE 1 April 14,2011 TTORNEYS

WWW.SCDTAA.COM Spring Valley Country Club - h SSOCIATION



§.C. Defense Irial Attorneys” Association

OFFICERS

PRESIDENT

Gray T. Culbreath

1330 Lady Street, Ste. 601
Columbia, SC 29211

(803) 255-0421 FAX (803) 771-4484
gculbreath@collinsandlacy.com

PRESIDENT ELECT
Molly H. Craig

P.0. Box 1508, 172 Meeting Street

Charleston, SC 29401
(843) 577-4435 FAX (843) 722-1630
molly.craig@hoodlaw.com

TREASURER

Sterling G. Davies

P.0. Box 12519

Columbia, SC 29211

(803) 779-2300 FAX (803) 748-0526
sdavies@mgclaw.com

SECRETARY

Curtis L. Ott

P.0. Box 1473

Columbia, SC 29202

(803) 254-2200 FAX (803) 799-3957
cott@turnerpadget.com

IMMEDIATE PAST PRESIDENT

T. David Rheney

Post Office Box 10589
Greenville, SC 29503

(864) 241-7001 FAX (864) 271-7502
drheney@gwblawfirm.com

EXECUTIVE COMMITTEE

Term Expires 2011
William G. Besley
William S. Brown
Erin D. Dean

Ryan A. Earhart
Wendy J. Keefer
John F. Kuppens
W. Edward Lawson
Breon C.M. Walker

Term Expires 2012
David A. Anderson
E. Glenn Elliott

Eric K. Englebardt
Joshua L. Howard
Anthony W. Livoti
Graham P. Powell
W. McElhaney White
Ronald K. Wray, Il

Term Expires 2013

A. Johnston Cox

D. Jay Davis, Jr.

E. Mitchell Griffith

A. Shane Massey
Melissa M. Nichols
Catherine B. Templeton

PAST PRESIDENT COMMITTEE MEMBER%

William S. Davies, Jr.

CORPORATE COUNSEL CHAIRPERSON

Duncan S. Mcintosh

DRI REPRESENTATIVE
Sam W. Outten

YOUNG LAWYERS PRESIDENT
Jared H. Garraux

EXECUTIVE DIRECTOR
Aimee Hiers

EDITORS
William S. Brown
Ryan Earhart
Bre Walker

Volume 39 Number 1> Spring, 2011

X%, SOUTH CAROLINA THE
Zwss  DEFENSE TRIAL
' ATTORNEYS'
"ASSOCIATION

Gray T. Culbreath

LETTER FRON THE EDITORS
William Brown, Ryan Earhart, and Bre Walker

SCOTAR DOCHET
Firm Announcements & Members in the News

SECOND RUNORL SCOTAR PAC GOLE CLASTIC

Jared Garraux

A4TH ANNURL JOINT NEETING
David A. Anderson

LEGISLATIVE UPDATE
Bill Besley

JUDLCIAL PROFILE:HON,
Giles Schanen

CROSSNAN VS, WARLEYSVILLE NUTURL TW5.CO.:
BN OCCURREANCE" TRILOGY
C. Mitchell Brown and James E. Brogdon I1I

CROSINAN HAS CREATED CONFUSION N THE
CONSTRUCTION INDUSTRY

Brian Comer

RESTRICTING RESTRICTIVE CONVENANTS

Andrew W. Countryman

THE ROMISSIBILITY OF EXPERT TTESTINONY POST WATSON
James B, Hood, Brian E. Johnson, and H. Cooper Wilson 11

(RSE NOTES




Developments in Defending Claims
Arising Out of Real Estate
Transactions

by Andrew W. Countryman *

by-product of the economic downfall over
Azhe past couple of years has been an increase
f claims by title companies against closing
attorneys over title issues discovered after closings.
Most closing lawyers serve as agents for title insur-
ance companies for real estate transactions. In these
situations, the lawyer and title insurance company
enter into an agreement that allows the lawyer to
write title commitments to buyers and lenders at
closings. At each closing, the agent then accepts a
premium from the purchaser/lender (a portion of
which is forwarded to the title company, and a
portion of which the lawyer retains), and the
commitment is issued.

Almost all agency agreements between title
companies and lawyers issuing title insurance
contain provisions providing that the lawyer must
indemnify the title company for expenses (including
payments on title claims), attorneys' fees, and costs
associated with title claims resulting from an error or
omission of the lawyer. However, over the years, real
estate lawyers and title companies have generated
significant business for one another. As a result, in
the past, when a title issue arose after a closing, and
a purchaser/borrower made a claim on the title
policy, the title company was likely to handle the
claim and move forward, often without turning to the
lawyer for indemnification, even when the title issue
could have been blamed on the closing lawyer.

When the real estate market crashed though, the
number of title insurance premiums collected slowed
while the number of claims increased. As a result,
title insurance companies have started turning to
closing attorneys for indemnification following title
claims more often. In fact, some title insurance
companies have even started making claims against
the lawyer before the title company even pays the
claim, as opposed to paying the title claim and then
seeking indemnification from the lawyer. While the
increasing number of claims may make it difficult for
defendant lawyers on one level, under these circum-
stances, the potential to resolve claims globally on the
front end is usually something worth investigating.

Governing Law

South Carolina courts have identified five steps in
a residential real estate closing that are considered
the practice of law and therefore must be conducted
by, or under the direct supervision of, a licensed

lawyer. These include performing the title

search/certifying title and recording the title and

mortgage, preparing the closing documents, oversee-
ing the transfer of closing funds and attending the
closing.? Lawyers who fail to properly perform/super-

vise these steps have been sanctioned for assisting
others in engaging in the unauthorized practice of :

law. Ethics opinions exist that discuss instruction,
review, and correction of a non-lawyer's work as

satisfying the supervision requirement, but the exact

standard required could certainly use clarification.

Negligence

When bringing claims against closing lawyers
pursuant to the agency agreements, title companies
usually allege indemnification and negligence, as the
title company is subrogated to the rights of the
insured under the title commitment. Even if the title
company only alleges indemnification, a negligence

analysis still usually applies. Thus, the standard of

care usually comes into play.

The preamble to the Rules of Professional Conduct

states that “[v]iolation of a Rule should not give rise

to a cause of action nor should it create any !
presumption that a legal duty has been breached.” i
However, our Supreme Court has determined that a :
violation of an ethical rule may be relevant and
admissible in determining whether a lawyer i

breached the standard of care in a legal malpractice
action.*
seeking to defend against and/or avoid future claims

So, the first step for any closing lawyer

related to title issues is to make sure to have a

system of oversight of the five elements of closings
the Supreme Court has identified in place.
The fact that a lawyer is incorrect as to the ulti-

mate marketability of title to real estate does not i

establish that he or she was negligent.’

Liability

arises where the attorney negligently certifies title.® :
Unfortunately, little case law exists describing what a

lawyer must do to meet the standard of care in certi-

fying title. In light of the lack of specifics, the general

negligence standard applies, which provides that the

standard of care is what a reasonable lawyer would i

do under the same or similar circumstances.
Further and again, ethical violations can serve as
evidence of negligence in these situations.

Almost every real estate attorney hires title
abstractors to perform the title work for closings.
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The lawyer pays the abstractor a fee, and the
abstractor goes to the courthouse for the title docu-
ments. This saves the lawyer a great deal of time and
makes real estate closings profitable. Additionally,
horn book law states that one who employs an
abstractor is justified in relying upon the truth and
accuracy of the abstract or report without making an
independent investigation (unless the abstract itself
makes it plainly apparent there has been an omission
of mistake).”

Lawyers need to be careful though, as there is no
certification required to be an abstractor or govern-
ing body overseeing the practice of abstracting title.
Lawyers should only retain experienced abstractors
with whom they are familiar and whose work they
trust. It is also important to hire only abstractors
with errors and omissions coverage. Lawyers should
also review the title work the abstractor provides and
be on the lookout for irregularities that might point
to mistakes in the title work or title issues. Lawyers
that take these steps (and oversee the other elements
of closings) have a stronger argument that they met
the standard of care in the certification of title if an
issue arises down the road.

Agency Agreement

The foundation for any claim against a closing
lawyer by a title company is the agency agreement.
The first step in analyzing a lawyer's potential liabil-
ity is dissecting the language of the agency agree-
ment. These agreements almost always provide that
the title company has the right to seek indemnifica-
tion from the title agent (closing lawyer) for title
claims the company pays resulting from an act or
omission of the lawyer. However, the particular
language of the agreement may be important, as it
defines the relationship between the lawyer and title
company and may limit or define the lawyer's duties
to the title company in the event of a claim.

Expert Affidavit Statute

In recent years, the expert affidavit statute (S.C.
Code Ann. § 15-36-100, et seq.), has been employed
to defend against claims against lawyers for profes-
sional negligence. This provision requires plaintiffs
filing malpractice claims against licensed South
Carolina professionals to file an affidavit of an expert
witness along with the complaint. It is not
completely clear how this applies across the board to
claims against closing lawyers by title companies, as
judges handle it differently. However, it is something
to consider when dealing with these types of claims.

Third-Party Claims

In South Carolina, the title company's claims are
really only against the lawyer (title agent), as the title
company is not usually in privity with the abstractor.
As a result, even if the title issue is the result of a
mistake by the abstractor or other third party, the
title company has little reason, motivation, or even
ability to seek recovery against that third party. The

lawyer, however, usually is in privity with the
abstractor and should consider bringing third-party
claims as a result. This is why it is very important
for real estate lawyers to only use abstractors with
errors and ommissions coverage.

Resolution Road Map

When dealing with claims against lawyers arising
out of title issues, it is important to gain an early
understanding of the parties and potential parties
involved. Even if the title company is not making a
claim directly, it may be financing a named party's
case. In that situation, the title company may have
a claim for (at least) attorneys' fees against the
lawyer who issued the title policy pursuant to the
agency agreement. This needs to be considered from
the beginning in order to accurately evaluate the
claim from the defendant lawyer's perspective.

Sometimes a more efficient result can be achieved
by orchestrating a global resolution early in the
claims process that includes a combined payment to
the title policy holder on behalf of the lawyer, title
company, and/or abstractor or other third parties.
Of course, it is very important to demand from the
onset, when dealing with tile claims on behalf of clos-
ing lawyers, that participation in settlement negotia-
tions will only happen if the title company agrees to
release the lawyer for all present and future claims
related to the closing (including indemnification
pursuant to the agency agreement). This is true
regardless of whether the title company is a party to
the claim.

The coming years should be interesting from the
perspective of monitoring claims against lawyers
related to real estate closings. While some issues
related to dealing with such claims are still being
developed, some fundamental principals should hold
true, including the importance of adhering to the
applicable ethical rules and evaluating claims from a
global perspective as early as possible. Staying in
front of these issues should result in fewer claims
against closing lawyers and more efficient resolu-
tions of claims once they are made.
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